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I F B  f o r  t r a n s c r i p t i o n  s e r v i c e s  was n o t  worded 
so as  t o  o b l i g a t e  a n y  b i d d e r  to  p r o v i d e  copies 
of t r a n s c r i p t s  to  t h e  p u b l i c ;  n e v e r t h e l e s s ,  
p r o c u r i n g  agency  a p p a r e n t l y  i n t e n d e d  t o  
require c o n t r a c t o r  t o  p r o v i d e  t h i s  copy 
s e r v i c e .  C o n s e q u e n t l y ,  t h e  e n t i r e  p r o c u r e m e n t  
s h o u l d  be  r e s o l i c i t e d  u n l e s s  t h e  p r o c u r i n g  
a g e n c y ,  i t s e l f ,  i n t e n d s  to  p r o v i d e  t h i s  copy 
s e r v i c e .  

The N a t i o n a l  Labor  R e l a t i o n s  Board ( N L R B )  requests a n  
advance  d e c i s i o n  c o n c e r n i n g  t h e  p r o p r i e t y  o f  r e j e c t i n g  t h e  
a p p a r e n t  l o w  b i d  of A c m e  R e p o r t i n g  Company, I n c .  ( A c m e ) ,  
s u b m i t t e d  p u r s u a n t  to  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  83-B-100, f o r  v e r b a t i m  r e p o r t i n g  and t r a n s c r i p t i o n  
s e r v i c e s .  A c m e  h a s  a l so  f i l e d  a protest  a g a i n s t  t h e  
r e j e c t i o n  of i t s  b i d .  

The NLRB r e j e c t e d  A c m e ' s  l o w  b i d  b e c a u s e  o f  t h e  
company's  a l l e g e d  u n r e a s o n a b l e  p r i c e  for copies of 
t r a n s c r i p t s  s o l d  t o  t h e  p u b l i c ,  t h e  price o f  which was n o t  
to be e v a l u a t e d  i n  d e t e r m i n i n g  t h e  l o w  b i d d e r .  T h e  
protester and  t h e  NLRB d e v o t e  c o n s i d e r a b l e  a rgumen t  t o  t h e  
i s s u e  of A c m e ' s  pr ice  t o  t h e  p u b l i c .  N e v e r t h e l e s s ,  w e  d o  
n o t  need  t o  d i s c u s s  t h i s  i s s u e  b e c a u s e  w e  c o n c l u d e  t h a t  t h e  
NLRB--contrary to  i t s  a p p a r e n t  i n t e n t - - f a i l e d  t o  write a 
r e q u i r e m e n t  i n t o  t h e  IFB t h a t  would o b l i g a t e  t h e  c o n t r a c t o r  
to f u r n i s h  copies of t r a n s c r i p t s  to  t h e  p u b l i c .  

I n  p r ior  y e a r s  u n d e r  s imi l a r  NLRB c o n t r a c t s ,  t h e  
c o n t r a c t o r  f u r n i s h e d  c o p i e s  o f  t r a n s c r i p t s  t o  t h e  p u b l i c .  
I n d e e d ,  it was t h e  a p p a r e n t  i n t e n t  of t h e  NLRB t o  so word 
t h e  p r e s e n t  I F B  t h a t  t h e  c o n t r a c t o r  would b e  required to  
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p r o v i d e  copies of t r a n s c r i p t s  to  t h e  pub l i c - - and  a t  a 
r e a s o n a b l e  cost. I n  t h e  NLFU3's view, t h i s  r e q u i r e m e n t  would 
c a r r y  o u t  t h e  p u r p o s e  o f  t h e  F e d e r a l  A d v i s o r y  Committee A c t ,  
s 11, 5 U . S . C .  app. (19761, and t h e  Freedom o f  I n f o r m a t i o n  
A c t ,  5 U.S.C. 5 5 5 2  (19761, which  l i m i t  t h e  cost of 
d u p l i c a t i o n  to  b e  c h a r g e d  to  t h e  p u b l i c  t o  t h e  a c t u a l  cost 
of d u p l i c a t i o n ,  i n c l u d i n g  a r e a s o n a b l e  f a c t o r  for o v e r h e a d  
and  p r o f i t .  

, 

B u t  t h e  p r e s e n t  IFB d o e s  n o t  c o n t a i n  a f i r m  r e q u i r e m e n t  
for t h e  c o n t r a c t o r  to  f u r n i s h  copies of t r a n s c r i p t s  to  t h e  
p u b l i c  a t  a n y  cost ,  l e t  a l o n e  a r e a s o n a b l e  cost. This 
c o n c l u s i o n  follows from e x a m i n a t i o n  of s e v e r a l  IFB 

W p r o v i s i o n s .  

Under  t h e  IFB, t h e  l o w  b i d  was to be p r i m a r i l y  
d e t e r m i n e d  b a s e d  o n  t h e  p r ices  b id  f o r  t h e  e s t i m a t e d  number 
of p a g e s  of t r a n s c r i p t s  t h a t  would b e  g e n e r a t e d  by  t h e  
NLRB's h e a r i n g s .  The estimates t h a t  were to  be u s e d  i n  
p r e p a r i n g  bids--and i n  t h e  r e s u l t i n g  b i d  e v a l u a t i o n - - w e r e  
d e s c r i b e d  i n  terms of t h e  numbers  of p a g e s  o f  " o r d i n a r y  
copy" and  "prompt copy." I t  is clear ,  t h e r e f o r e ,  t h a t  t h e s e  
o r d i n a r y  and prompt copies were r e q u i r e d  t o  be f u r n i s h e d  a t  
a s t a t e d  price to  t h e  NLRB. 

The IFB a l so  c o n t a i n e d  a d e f i n i t i o n  of " d u p l i c a t e d  
copy," t h e  price of which ,  so s a i d  t h e  IFB, was n o t  to b e  
e v a l u a t e d  i n  d e t e r m i n i n g  t h e  " a p p a r e n t  l o w  b i d d e r " ;  
n e v e r t h e l e s s ,  t h e  IFB's s c h e d u l e  c o n t a i n e d  a price b l a n k  for 
t h i s  c o p y  s e r v i c e ,  and  b i d d e r s  were warned t h a t  t h e  a p p a r e n t  
l o w  b i d d e r  would be r e q u i r e d  to  "support [ t h e ]  price offered 
f o r  d u p l i c a t e d  copy." The d e f i n i t i o n ,  on  page  14  of t h e  
IFB, s t a t e d  t h a t  d u p l i c a t e d  copy was a n  " a d d i t i o n a l  copy 
* * * t h a t  i s  o r d e r e d  p r io r  to  t h e  s tar t  of a h e a r i n g ,  by  
t h e  Board  o r  a n y  i n t e r e s t e d  p e r s o n  [ - - a p p a r e n t l y  n o t  t h e  
g e n e r a l  p u b l i c ] . "  The I F B  f u r t h e r  p r o v i d e d  t h a t ,  s h o u l d  t h e  
NLRB " d e c i d e  to  o r d e r  a d d i t i o n a l  d u p l i c a t e d  copies, t h e  
c o n t r a c t o r  s h a l l  p r o v i d e  s u c h  a d d i t i o n a l  d u p l i c a t e d  copies 
a t  t h e , s a m e  price awarded  i n  t h e  s c h e d u l e s  of r a t e s  f o r  
d u p l i c a t e d  copy." 

N o t w i t h s t a n d i n g  t h e  a b s e n c e  of t h e  word " p u b l i c "  i n  t h e  
d e f i n i t i o n  of " d u p l i c a t e d  c o p y , "  pages 26 and 38 of t h e  IFB 
s u g g e s t e d  t h a t  t h i s  c a t e g o r y  o f  c o p y  m i g h t  be sold by t h e  
c o n t r a c t o r  to  t h e  p u b l i c .  
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Page  26 s t a t e d  o n l y  t h a t  t h e  NLRB r e s e r v e d  t h e  " r i g h t  
to make * * * copies * * * a v a i l a b l e  t o  t h e  p u b l i c  a t  t h e  
a c t u a l  cost  of d u p l i c a t i o n , "  b u t  t h a t  t h e  c o n t r a c t o r  
" [ m i g h t ]  also4 se l l  copies t o  t h e  publ ic"  a t  its s c h e d u l e  
price f o r  d u p l i c a t e d  copy. Page 38 p r o v i d e d  o n l y  a n  
estimate of " p a g e s  o f  d u p l i c a t e d  copies t o  be  o r d e r e d  by t h e  
p u b l i c "  f rom t h e  c o n t r a c t o r  based on  sales  of t h e  " f i r s t  
s ix -mon ths  of t h e  FY '82 c o n t r a c t . "  N e i t h e r  of t h e s e  p a g e s ,  
t h e r e f o r e ,  mandated  t h e  c o n t r a c t o r  to  p r o v i d e  copies to  t h e  
p u b l i c ,  and  w e  f i n d  no  o t h e r  IFB p r o v i s i o n  which  r e q u i r e s  
t h e  c o n t r a c t o r  to p r o v i d e  copies to  t h e  p u b l i c ,  

C o n s e q u e n t l y ,  t h e  r e j e c t i o n  of A c m e ' s  b i d  was improper 
b e c a u s e ,  e v e n  if i t  is assumed t h a t  A c m e ' s  p r o p o s e d  price to  
t h e  p u b l i c  is " u n r e a s o n a b l e  ," t h e  a l l e g e d  u n r e a s o n a b l e n e s s  
goes t o  a matter which  was n o t  made. t h e  s u b j e c t  of a b i n d i n g  
work r e q u i r e m e n t .  I n  o t h e r  words,  e v e n  i f  A c m e  had proposed 
wha t  t h e  NLRB c o n s i d e r e d  t o  b e  a r e a s o n a b l e  price for copies 
to t h e  p u b l i c ,  A c m e  would n o t  have  b e e n  l e g a l l y  bound t o  
f u r n i s h  t h e s e  copies. 

T h e r e f o r e ,  to  t h e  e x t e n t  t h a t  t h e  NLRB c o n t e m p l a t e s  
t h a t  t h e  c o n t r a c t o r ,  r a t h e r  t h a n  t h e  NLRB, s h o u l d  p r o v i d e  
copies o f  t r a n s c r i p t s  to t h e  p u b l i c ,  t h e  p r o c u r e m e n t  s h o u l d  
be r e s o l i c i t e d .  I f  t h e  NLRB i t s e l f  i n t e n d s  t o  p r o v i d e  
copies d i r e c t l y  t o  t h e  p u b l i c ,  t h e n  award  may b e  made to 
A c m e  i f  o t h e r w i s e  proper. 

The NLRB h a s  also r e q u e s t e d  o u r  r ecommenda t ions  
c o n c e r n i n g  f u t u r e  p r o c u r e m e n t s  for verbatim r e p o r t i n g  and 
t r a n s c r i p t i o n  s e r v i c e s .  I n  i t s  s u b m i s s i o n s ,  t h e  NLRB h a s  
s u g g e s t e d  t h r e e  a l t e r n a t i v e s  f o r  t h i s  t y p e  of p rocuremen t .  
They are:  (1) i n c o r p o r a t e  t h e  price f o r  d u p l i c a t e d  c o p y  to  
t h e  p u b l i c  a s  a n  IFB e v a l u a t i o n  i ten; or  ( 2 )  e s t a b l i s h  a 
f i x e d  pr ice  for d u p l i c a t e d  copy; or ( 3 )  base t h e  pr ice  f o r  
t h e  c o p y  o n  a f o r m u l a  t h a t  re la tes  to  t h e  price o r d i n a r i l y  
c h a r g e d  for t h e  Government  copy.  

The F e d e r a l  P r o p e r t y  and  A d m i n i s t r a t i v e  S e r v i c e s  A c t ,  
41 U . S . C .  § 251,  e t  seq. (19761, and  its i m p l e m e n t i n g  reg- 
u l a t i o n s ,  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  5 1-2.101 (1964  
ed., amend. 951, r e q u i r e  t h a t  c o n t r a c t s  f o r  p roper ty  and 
services fo r  t h e  Government  be awarded  t o  t h e  l o w ,  r e s p o n -  
s i v e  and  r e s p o n s i b l e  b i d d e r ,  t h a t  is ,  t h e  l o w  b i d  b a s e d  on  
t h e  cost t o  t h e  Government .  Our c o n c e r n  w i t h  s u g g e s t i o n  

-- 
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award t o  other 
t h a n  t h e  l o w  b i d d e r  ( b a s e d  on  cbsts  t o  t h e  Government).  
o t h e r  words,  t h e  l o w  b i d d e r  based on bo th  cost  t o  t h e  
Government and to  t h e  p u b l i c  might  n o t  be t h e  low b i d d e r  
based s o l e l y  on cost t o  t h e  Government. We t h i n k  this would 
be c o n t r a r y  to t h e  s t a t u t o r y  requirement to  make award to  
t h e  low b i d d e r .  On t h e  o t h e r  hand, w e  have no  o b j e c t i o n s  to  
s u g g e s t i o n  N o .  2 o r  3 .  

In 

u(j** 
Comptroller Genera l  
of t h e  Uni ted  S ta t e s  




